how much should be deducted from the proposed penalty just be-
cause the inspector may have assumed incorrectly that nine per-
sons would have been affected by any roof fall that might have
occurred in the supply entry.

On the other hand,- the narrative findings do state that the
six timbers were required to be set at crosscuts to within 240
feet of the face, whereas the inspector's citation stated that
they had to be set within 240 feet of the tailpiece of the con-
veyor belt.  Therefore, the person who prepared the narrative
findings may have considered the violation to be more serious
than it really was because he or *she may have been evaluating the
lack of timbers as a matter which was a rather constant threat
during actual production operations, rather than a danger which
would only have affected a person traveling in the supply entry
at a considerable distance from the working section.

Any time that penalties are determined on the basis of sub-
jective judgments, as occurred in this instance, it is difficult
to say that a penalty should be precisely $800 as proposed by
MSHA or $450 as agreed upon by the parties for purpose of settle-
ment.  I believe that the discussion above shows that a penalty
of $450 is reasonable in this instance and I find that the par-
ties' settlement agreement should be approved.

WHEREFORE, it is ordered:

(A)   The motion for approval of settlement is granted and
the parties' settlement agreement is approved.

(B)   Pursuant to the parties' settlement agreement, Pyro
Mining Company, within 30 days from the date of this decision,
shall pay a civil penalty of $450 for the violation of section
75.200 alleged in Citation No. 2074793 dated January 14, 1984.

Richard C.
Administrative Law Judge
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